MESA WND DEVELCPERS
ZOND SYSTEWS, | NC

| BLA 94-409 Deci ded Novenber 13, 1998

Appeal froma decision of the Pal mSprings-South Goast Resource Area,
Bureau of Land Managenent, denying rental waiver for 1993 and requiring
paynent of rentals for 1993 and 1994 for a right-of-way issued for a w nd

energy generation park. CA 11688-A

Rever sed.

1.

Accounts: Refunds--Federal Land Policy and Managenent
Act of 1976: R ghts-of - Vdy--Rent--R ght s-of - Vdy:
Federal Land Policy and Managenent Act of 1976

Pursuant to 43 CF. R 8 2803.1-2(b)(2)(ii), BLMis
authorized to charge less than fair narket rental val ue
for aright-of-way for a wnd energy generation park
when t he hol der provides wthout charge, or at a
reduced rate, a valuable benefit to the public. A BM
deci sion denying a rental waiver wll be reversed where
correspondence between the hol der of the right-of-way
and BLMshows that the hol der agreed to rel ocate
certain wnd turbine generators for the benefit of a
nei ghboring cormunity in return for BLMs funding the
rel ocati on through noni es ot herw se payable to BLMfor
rent. However, in the absence of express statutory
authority, no interest on the funds cl ai ned by the

hol der may be paid by BLM

APPEARANCES Donald |. Berger, Esq., Los Angeles, Galifornia, for
Appel | ant s.

(PN ON BY ADM N STRATI VE JUDGE | RWN

Mesa Wnd Devel opers (Mesa) and Zond Systens, Inc. (Zond), have
appeal ed froma Deci sion of the Pal mSprings-South Goast Resource Area
Manager, Bureau of Land Managenent (BLM), dated February 2, 1994, denyi ng
rental waiver for 1993 and requiring paynent of rentals for 1993 and 1994
for aright-of-way issued for a wnd energy generation park.
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n January 26, 1983, BLMissued right-of -way grant CA 11688-Ato
Panfero Qorporation 1/ for the construction, operation, and nai ntenance of
a wnd energy generation el ectrical systempursuant to section 501 of the
Federal Land Policy and Managenent Act of 1976 (FLPMY, 43 US C § 1761
(1994), and inplenenting regulations in 43 CF. R Part 2800. The | ands
included in the grant conprising approxi mately 477 acres are |ocated wthin
secs. 27, 33, and 34, T. 2S, R 3E, andsec. 4, T. 3S, R 3 E, Sn
Bernardi no Base Meridian, Galifornia. A plan of operations was submtted
on My 24, 1983, and on August 16, 1983, BLMissued a Notice to Proceed
(NTP). Arevised plan of operations was submtted on March 20, 1984, and
on April 11, 1984, BLMissued a deci si on anendi ng the right-of-way grant
and a second NTP. n June 26, 1984, BLMapproved assi gnnent of the right-
of -way to Mesa Wnd Devel opers, a Galifornia joint venture conprised of
Zond, AV Wnd Energy Il, and PanAero Galifornia, Ltd.

The right-of -way aut hori zed Zond, as Mesa' s aut hori zed agent and
general partner, to construct "snall" wnd turbine generators (WGSs),
standing 155 feet or less in height, "nediuni WGs, standing between
155-200 feet, and "large” WG s standing 250 feet or nore. (R ght-of-way
Gant at 12; Satenent of Reasons (SR Ex. A; SR at 2.)

During 1989, Zond had several neetings wth residents of Bonnie Bell,
a nei ghboring comunity, and BLMto di scuss resi dent concerns regardi ng
visual and noi se inpact on the conmunity caused by the WGs. These
concerns focused on 22 WG s | ocated on the edge of a ridge on the right-of
way overl ooki ng the Bonnie Bel | subdivision below This ridge was
consi dered to be a "hi ghly advant ageous | ocation" for generating w nd
production. (SCRat 4.) These WG s were each constructed on 80 foot
towers and were referred to by Zond and BLMas "Fow Qne.” (SR at 2.)

h March 6, 1989, Zond filed a request to nodify the original P an of
(perations to allowthe rel ocation of 63 existing WGs (known as Phase 1)
fromloww nd energy production sites to areas wthin the existing grant
that woul d produce a higher rate of wnd-generated el ectrical power. B.M
countered this proposal by requesting that Zond renove and rel ocate the Row
e WGs. (Ewironnental Assessnent No. 90-21 dated January 26, 1990, at
1)

n January 2, 1990, Zond nade a general proposal for relocation of the
Row Ohe WG s in conjunction with relocation of the 63 WG s whi ch were not
produci ng adequate levels of energy. (S(REx. B) In aletter dated
January 22, 1990 (S(R Ex. Q, Zond proposed the rel ocation of the Row Qe
WG s under the followng conditions: (1) appropriate sites wthin the
right-of-way property, exclusive of the 63 sites needed for rel ocation of
the 63 under-producing WGs, would need to be available for the 22
rel ocated Row Ohe WG's, and these sites woul d need to produce w nd

1/ Oh Nov. 1, 1993, PanAero Qorporation advised BLMthat it had changed
its nane to PAMC Managenent Corporati on.
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ener gy whi ch equal ed or exceeded the w nd energy production by the existing
Row One WG s; and (2) the funding for the proposed rel ocation of the Row
Qe WG s woul d be through the utilization of nonies otherw se payabl e by
Mesa to BLMfor rent whi ch woul d be deposited into a rent of fset account.
(SREx. C at 2-3.)

Asointhis letter, Zond stated that the proposal assuned that the
rel ocation costs woul d average $30,000 per WG Zond expl ai ned that to the
extent the rel ocation cost coul d be reduced (by the use of 80 foot towers
at sone sites in lieu of 140 foot towers for instance) a correspond ng
| esser anount woul d be drawn fromthe rent offset account. To the extent
that the relocation costs were greater than $30,000 per WG on average, a
greater anount would be wthdrawn. Zond noted that it would install
anenoneters at potential new sites when 140-foot towers becane avail abl e.
(SRE. C at 3.)

n January 26, 1990, BLMissued a Deci sion anendi ng Mesa' s ri ght - of -
way grant to conformwth the boundaries of the final nmap at the conpl etion
of the relocation project, nodifying the plan of operations to allowthe
rel ocation of 8 WGs, and enclosing an NTP for the rel ocations. (SR Ex.
D)

Inaletter to BLMdated January 29, 1990, Zond confirned a verbal
agreenent wth BLMregarding the proposal. Zond stated that rel ocation of
all Row ne WG s coul d be conpl eted by April 1992 assuming that adequate
funds were avail able for rel ocation costs, the average rel ocati on costs
were $30,000 per WGas initially estimated, and sufficient sites wth wnd
power |evels equal to or greater than Row Qne for rel ocation of the Row Qhe

WG s were available. Zond requested that BLMnotify it if BLMdid not
agree wth the contents of the letter. (SIREx. E)

BLMresponded by letter dated January 31, 1990, accepting Zond' s
proposal to relocate the Fow he WGs. In this letter BLMacknow edged
its request that Zond "renove all WG in Row ne and rel ocat e t hem anay
fromthe east ridge overlooking Bonnie Bell. You [Zond] inforned the BLM
that your organization is wlling to rel ocate these WG, provided the BLM
woul d wai ve annual rent to offset the cost of relocation.” Further, BLM
stated that it would "i ssue a decision setting aside rental paynents
pursuant to a mutual |y agreed upon schedul e of renoval and based upon the
actual costs associated wth relocating WG fromRow Qhe.” Regarding the
cost of relocation, BLMspecified that "[a]ctual cost figures to be used
nust be conpetitive and the | owest reasonabl e cost to safely renove and
rel ocate these structures.” (S(REx. F.)

Inaletter to BLMdated February 13, 1990, Zond confirned its
under standi ng of the NIP dated January 26, 1990. Zond stated that it
understood that the rel ocation of the 22 Row Ohe WG s was conti ngent upon
the rel ocation costs being funded by BLMand on the avail ability of
rel ocation sites having power levels equal to or greater than the current
Row Ohe sites. In conclusion, Zond requested that BLMnotify it if the
letter did not reflect BLMs understanding of the NTP. (SIREx. G)
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h March 6, 1990, BLMissued a second NTP wth the relocation. (SR
Bx. H)

h March 22, 1990, Zond wote to BLMfor the purpose of reconfirmng
the conditions of relocation as previously set forth. The letter stated
that Zond' s estinated average costs for the Row Qe rel ocation had
increased to $33,000 per WG and that Zond expected to instal | 140-f oot
anenoneter towers to quantify the wnd power |levels available at certain
sites inorder to determne their suitability. BLMsigned the statenent at
the end of the letter that it "hereby agrees with and confirns the contents
of the letter." (SIREx. |.)

By letter dated August 28, 1990, Zond inforned BLMthat 28 of the 63
WG s had been rel ocated, and that the data col |l ected fromthe anenonet er
readings "indicates the suitability of the area" for the rel ocation of the
first 6 of the 22 Row Ohe WG s. Based upon the costs associated wth the
initial relocation of the 63 WGs, Zond stated that the costs associ at ed
wth the Row One rel ocation were expected to be approxi natel y $39, 000 per
WG Zond al so provided BLMw th docunentati on on how the $39, 000 per WG
estinmate was cal culated. Zond requested that BLMconfirmits
acknow edgenent and agreenent with the contents of the August 28 letter by
signing it and returning it to Zond, which BLMdid. (S(REx. J.)

By Decision dated January 16, 1991, BLMwai ved "the annual rental
paynent for Cal endar Year 1991 in consideration of the public benefit such
relocation wll provide to the local residents of Bonnie Bell and the BLM"
and aut horized Zond to apply the rent offset to Row (nhe rel ocation costs.
(SR E. K)

By Decision dated January 22, 1992, BLMwai ved one-hal f of the rental
paynent for 1992, again "in consideration for the public benefit that the
WG relocation project wll provide to the | ocal residents of Bonnie Bell,"
and directed Zond to deposit the first 6 nonths of the 1992 rental paynent
into the Fow Ohe rent offset account. BLMstated that it woul d i ssue a
decision prior to July 1, 1992, to waive the bal ance of the rental for
1992, whi ch was needed to recover the actual cost of the WGrenmoval. (SR
Bx. L)

In a June 11, 1992, letter, Zond requested that BLMwai ve the
renai nder of the 1992 annual rental paynent. Zond encl osed a cost summary
sheet which indicated that the costs incurred through My 23, 1992, were
approxi nat el y $759, 514 or $39, 000 per WG and proj ected total rel ocation
costs of $864,414. Zond stated the projected cost was "close to the
original estinate of $39,000 per turbine that was presented in [its] letter
of August 28, 1990" that BLMacknow edged. The cost summary refl ected the
tower |abor, tower equi pnent, and tower nmaterial costs. Zond requested
that BLMcontact it if BLMhad any questions. (SCREx. M)
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BLMi ssued a Deci sion dated June 16, 1992, waiving "the renai ning one
hal f of the annual rental paynent for Cal endar Year 1992 in consideration
of the public benefits of the WGrelocation project.” A so, BLM
instructed Zond to deposit the rent into the rent offset account and to
submt a final tally of actual costs of relocation to BLMat the conpl etion
of the relocation project. (SCREx. N)

By letter dated June 24, 1992, Zond notified BLMthat there was a
di screpancy between the bank statenent nunbers for the principal anmount in
the rent offset account and the nunbers given in BLMs June 16, 1992,
wai ver Decision. A onversation Record in the case file shows that BLM
t el ephoned Zond on June 29, 1992, to informZond that it concurred wth the
amount described in Zond' s letter of June 24, 1992.

n January 12, 1993, Zond inforned BLMthat it intended to neet its
1993 rental obligation by depositing the 1993 rent into the rent of fset
account. Zond proposed to wthdraw $98, 295 fromthe account to cover costs
it had advanced in relocating the Row Ohe WGs. Attached to Zond's letter
was a Rel ocation Gost Summary which listed the total costs as $875, 323, or
$39, 787 per WG (SREx. Q)

In a February 9, 1993, letter, BLMdirected Zond to deposit the 1993
rental into the rent offset account, but not w thdraw funds until the
project was conpleted. (SCREx. P.) By letter dated June 2, 1993, Zond
submitted a final accounting to BLMwhi ch showed that Zond' s total cost for
the rel ocati on project was $876, 388, an average of $39, 836, per WG Zond
requested authorization to reinburse itself the bal ance ow ng of $120, 700.

(SRE. Q)

By letter dated Septenber 3, 1993, BLMinforned Zond that it w shed to
di scuss several itens in the cost sumary, including "[a]n inventory of the
towers and their height prior to the relocations [sic] project.” (SR Ex.
R)

In a Decenber 1, 1993, BLMnenorandumto the ADM D vision of Lands
and Renewabl e Resources, the ADM Dvision of perations, Genn N K ine,
noted that a neeting was held wth Zond on Septenber 7, 1993, at whi ch Zond
presented data on the costs incurred for the Row Qe rel ocati on.

O February 2, 1994, BLMissued a Decision denying the rental wai ver
for the 1993 annual rental. BLMstated that after review ng the costs
submtted by Mesa it had determined that all of the costs which Mesa
identified as incidental to the renoval /rel ocation project nay not be
appropriate. "The information submtted by Mesa i ncorporated the costs
associated wth the erection of towers WG [sic] that are substantially
hi gher (larger) than those originally placed in Row 1," BLMstated, addi ng
that the labor and naterials costs associated wth these |arger "tower
ext ensi ons” were costs which coul d not properly be incorporated into the
noni es consi dered as appropriate for "rental waiver." Therefore BLM
disallowed the rental waiver for an amount of $191,483. (SOREx. S)
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BLMnoted that Mesa's costs for relocation of the 22 WG s was
$876,388. DO sallowng $191,483 for the tower extensions, BLM concl uded
that the all onabl e wai ver was $684, 905. BLMpointed out that the
previously approved rental waivers for 1990, 1991, and 1992 total |l ed
$713,553, i.e., $28,648 nore than the total cost shown by Mesa | ess the
$191, 483 cost associ ated wth the tower extensions not approved by BLM
Based on these figures, BLMconcluded that the total rental waiver provided
to Mesa was $713,553, an anount equal to the rental waivers for 1990, 1991,
and 1992. Therefore, BLMstated, the entire $237,851 annual rental owed by
Mesa for 1993 woul d not be refunded to Mesa in the formof a rental waiver.

BLMrequired Mesa to wthdraw the noni es deposited in the rental account
for 1993 and di sburse themto BLM Id.

Intheir SOR Appellants assert that the evi dence does not support
BLM's Decision to disall owrei mbursenent of funds Zond expended on
rel ocati on of the Fow he WGs. Appellants contend that the
correspondence between the parties denonstrates that BLMs refusal to
conpl ete the rei nbursenent to Zond is a breach of the express agreenents
reached between the parties prior to the relocation of the Row Qhe WG s.
(SR at 13.)

Appel  ants contend that the correspondence between Zond and BLM
denonstrates that the rel ocation of Row Qhe WG s was expressly conditi oned
on BLMfundi ng the actual costs of the relocation, and on the | evel of wnd
energy production not bei ng conpromsed by the relocation. (SR at 13,

16.) Appellants note that BLMexpressly acknow edged and agreed to these
condi ti ons before Zond woul d proceed with the rel ocation. See
correspondence dated January 31, 1990, February 13, 1990, March 6, 1990,
and August 28, 1990. (S(Rat 15-16.)

Appel l ants assert that BLMknew at the outset of the project that
140-foot towers woul d be needed to achi eve equival ent w nd production. In
its relocation proposal submtted January 22, 1990, Zond advi sed BLMt hat
anenonet er readi ngs at a 140-foot hei ght woul d be necessary to determne if
specified alternative sites were "sufficient” to neet the energy production
precondition to the Row ne relocation. (SR at 18, SIREx. C)

Appel lants point out that the $39,000 estinate approved by BLMin its
August 28, 1990, letter agreenent was based upon cost data devel oped from
the installation of 28 of the 63 WGs to be relocated in Phase |, and BLM
knewat the tine that all of these 28 WG s were | ocated on 140- f oot
towers. (SRat 18.) Inadditiontothisinplicit approval of the 140-
foot towers, according to Zond, BLMinspected the areas where the 63 WG s
had been rel ocated, and approved the 140-foot towers at these | ocations,
prior to the relocation of the Row he WGs.  Appel lants assert that in
accordance wth the NIP, prior to staking the foundations for the 140-f oot
towers for the Fow he WG's, Zond recei ved the express approval of a BLM
conpl i ance engi neer who confirned by visual inspection fromthe Bonni e Bel |
Subdi vi sion that the 140-foot towers proposed by Zond woul d not give rise
to new concerns fromthe Bonnie Bel | coomunity. (Declaration of Rod Dees,
onstructi on Manager for Zond, dated April 20, 1994.)
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Appel l ants note that BLMacknow edged and agreed with the contents of
the August 28, 1990, letter stating that Zond s estinated rel ocati on costs
woul d be approxi natel y $39,453 per WG and that the total relocation costs
woul d therefore exceed $867,000. Appellants point out that this estinate
conpares to an actual cost of $876,388, or |less than a 1-percent variance.

Appel l ants assert that the proximty of actual costs to those estinated in
August 1990, and the fact that the estinmate was based upon cost infornation
devel oped in conjunction with the relocation of 28 Phase | WG s install ed
on 140-foot platforns, illustrates the reasonabl eness wth which Zond
conducted the relocation activities. (SRat 20.)

Referring to its correspondence of August 28, 1990, and June 11, 1992,
Appel l ants explain that Zond nade efforts to keep BLMadvi sed of the |ikely
cost expenditures at each step in the relocation process. (SRat 20, 21.)

Appel l ants assert that the expenditures associated wth the tower

ext ensi ons were specifically disclosed, and at no tine prior to the waiver

denial did BLMever object to Zond' s cost estinates or in any way indicate
that the costs incurred wth respect to the 140-foot tower extensions were

"excessive." Appellants contend that having expressly acknow edged Zond' s

$39,000 cost estimate prior to the initiation of relocation activities, and
havi ng repeat edl y accepted, wthout objection, conparable cost estinates

t hroughout the rel ocation process, BLMcannot be permtted to disal | ow such
costs once the rel ocati on was conpl eted. (SCRat 21.)

Appel lants contend that Zond' s reliance on BLMs agreenents, and BLM s
receipt of the full benefit underlying such agreenent, precludes BLMfrom
denying the final rental waiver. Appellants point out that there is
nothing in BLMs wai ver denial to suggest that BLMhad not received the
benefits of the relocation that it had initially sought. (SR at 22.)

Appel lants assert that they perforned their end of the agreenent by
rel ocating the Row he WG s and that BLM havi ng recei ved and acknow edged
the val uabl e public benefit associated wth the rel ocation, should not be
permtted to deprive Appellants of their due conpensation. (SCRat 26.)

Appel l ants request that the Board vacate BLMs Deci si on denyi ng the
rental waiver, direct BLMto approve a rental waiver in the anount of
$120, 700 plus accrued interest fromFebruary 8, 1993 (the date the 1993
rental was deposited in the Account), and reinburse Zond in that anount.
(SR at 26-27.)

BLMdid not file a response to Appel lants' SR

[1] Section 504(g) of FLPMA 43 US C § 1764(g) (1994), requires
that the holder of a right-of-way pay the fair narket rental val ue of the
right-of-way. However, section 504(g) al so provides authority for the
Secretary to charge less than fair narket rental value in certain specified
circunstances. Included are those situations where "[t]he hol der [of a
right-of-way] provides wthout charge, or at reduced rates, a val uabl e
benefit to the public or to the prograns of the Secretary.” 43 CF R §
2803.1-2(b)(2)(1i). See Ruth Tausta-Wiite, 127 |BLA 101, 103 (1993).
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Here, BLMagreed to wai ve Appel lants' rental in order to reinburse

Appel lants for their costs in relocating the Row he WGs. Appel | ants

rel ocated the WG s, but BLMfell short of reinbursing Appellants for their
costs by $120, 700.

Qor respondence between Zond and BLM shows that BLMagreed to Zond' s
conditions for relocations. Specifically, by letter dated January 31,
1990, BLMinforned Zond that it woul d i ssue a decision setting aside rental
paynent s based upon the "actual costs associated wth rel ocating WG from
Row Qne." (SOREx. F.) By signing Zond' s letter of March 22, 1990, BLM
accepted the terns of the relocation. (S(REx. 1.) A so BLMsigned Zond s
letter of August 28, 1990, thereby agreeing wth Zond's estinmated cost of
the relocation project. (SOREx. J.) BLMnever questioned the use of the
140-foot towers or objected to Zond' s costs, prior to or during the course
of the relocation project. It was not until after the conpl etion of the
project that BLMraised its objections. Nor did BLMindi cate that
Appel l ants were not carrying out the project in a reasonabl e nanner.

In his Decenber 1, 1993, nenorandum Kine, ADM DO vision of
(perations, indicated that the dispute over costs might not have ari sen had
there been sufficient project inspection throughout the duration of the
relocation project. Kine nade the foll ow ng observations wth respect to
the data on the costs incurred for the Row (he rel ocation project which
Zond presented at the Septenber 7, 1993, neeting:

Wth the design draw ng that were [sic] provided by Zond the
amount of costs associated wth the towers, nechanical, and
electrical still seemexcessive. Wthout out [sic] proper
proj ect inspection as described belowit is extrenely difficult
to argue the equi pnent and | abor costs associated wth these
operations. So using the information provided by Zond no naj or
di screpanci es can be found in the costs. This is not to say that
the costs are proper.

It nust be noted that there was not sufficient project
i nspection throughout the duration of the project. Wthout this
inspectionit is extrenely difficult to determne the anount of
equi prent and | abor that was utilized throughout the project.
Therefore, Zond had to provide this information. This is why
proj ect costs shoul d be discussed prior to the start of the
project. This way any disputes can be anal yzed whil e the proj ect
is taking place enabling the project inspector to accumul ate
accurate equi pnent and | abor utilization information. [2/]

2/ Kine a so coomented that there were stipul ations agai nst the origi nal
[ocation of the Row ne WGs, but he did not el aborate on this. A so,
there is noinformation in the case file indicating that BLMobjected to
the original location of the Row Ohe WG s.
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At the conclusion of the project, the residents of the area expressed
gratitude for BLMs efforts in securing Zond s cooperation in inplenenting
the relocation. The residents commended BLMfor serving "the public
interest well by a series of actions that resulted in the restoration of
natural beauty to the canyon for both residents and visitors to enjoy."
(Letter of June 29, 1992, fromJanes B. Mackenzie to BLM) In our view
rei noursing Appel | ants for agreed-upon costs does not appear to be too high
aprice topay for this benefit to the public.

BLMis directed to reinburse Appel lants fromrents ot herw se due from
Appel lants in the anount of $120,700. In the absence of express statutory
authority, interest cannot be recovered against the Lhited Sates upon
unpai d accounts or clains. Gordon L. Hardy, 106 |1 BLA 227, 229 (1988);
Aroco Production G., 101 IBLA 152, 153 (1988), and cases cited therein.

No such authority is offered by Appel |l ants.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis rever sed.

WIlT A lrwn
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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